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1. The positioning of the drilling rig and justifications by China in the 

light of international law. 

In May 2014, China deployed the drilling rig HYSY 981 in the EEZ of 

Vietnam. The first location on 2 May 2014 is 15
o
29’58” North Lat – 

111
o
12’06” East Long, which is 130 nm from the coast of Vietnam, 119 nm 

from Vietnam’s base point (Ly Son Island), 17 nm from Triton Island of 

Paracel Islands of Vietnam
3
 (Zhongjian Island of Xisha Islands claimed by 

China), about 180 nm from Hainan Island of China.
4
 The second location on 27 

May 2014 is 15
o
33’38” North Lat – 111

o
34’62” East Long, which is about 23 

nm from the first location, 150 nm from the Vietnam’s base point (Ly Son 

Island), 25 nm from Triton Island,
5
 about 190 nm from Hainan Island of 

China.
6
  

Vietnam asserted that the locations were within Vietnam’s exclusive 

economic zone (EEZ) and continental shelf, thus immediately protested 

through diplomatic channels.  One of the first questions being asked by 

observers was why Vietnam did not make its protest any earlier but only on 2 

May 2014? It is obvious that the drilling rig, escorted by nearly 60 ships were 

moving all the way to the location during at least a week before it finally 

stopped and started to position itself. However, in accordance with the United 

Nations Convention on the Law of the Sea (UNCLOS), in EEZs coastal states 
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have sovereign rights for the purpose of economic exploitation and exploration 

of natural resources of the zones. The freedom of navigation has been 

preserved for other states in EEZs. The question of possible violation of the 

UNCLOS, therefore, can only be raised at the time the drilling rig started its 

installation (establishing its fixed position) in the EEZ of Vietnam.  

In the justification for its action, on 12 May China’s MOFA 

Spokespersons stated that the rig is (i) carrying out “normal operation within 

China’s territorial sea” and (ii) operating “in the water south to the Zhongjian 

Island.”
7
 One of China’s official statements also stipulates that the location is 

“totally within the waters off China’s Xisha Islands.”
8
 China’s arguments based 

on Triton/Zhongjian Island and Paracel/Xisha Islands have been difficult to be 

proved under UNCLOS.  

As related to the “territorial sea” argument, first it is obvious that the 

location of the rig is 17 nm from Triton Island, which is, in accordance with 

UNCLOS, outside any legitimate 12-nm territorial sea. Second, sovereignty 

over the Paracels is now still under dispute between China and Vietnam. 

China’s invasion of the islands by force in 1974 is unlawful and cannot 

generate legitimate title for China over these islands.  

As related to the “water south to the Zhongjian Island” argument, again, 

the first question is the one of sovereignty as mentioned above. Second, 

Triton/Zhongjian island can hardly be considered suitable for human habitation 

or able to have an economic life of its own to satisfy as an island, entitled for 

EEZ and continental shelf within the meaning of Article 121(1) UNCLOS. 

Similarly, the location is not within the scope of EEZ and CS of any feature of 

Paracels that can satisfy the requirements of an island within the meaning of 

Article 121(1). Third, even if Triton has contiguous zone, which is not likely as 

explained above, China still has no right to drill or explore oil as the contiguous 
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zone is for custom, sanitary, finance or migration purposes, not for exploration 

or exploitation of natural resources as clearly stated under Article 33 of 

UNCLOS. 

The argument that the location is “totally within the waters off China’s 

Xisha Islands” seems to be based on China’s claim of a 200nm EEZ
9
 from an 

archipelagic baseline around the Paracel islands,
10

 which is obviously not in 

conformity with UNCLOS. Article 47 of the Convention allows archipelagic 

baselines to be used only by archipelagic states, not to mention that the 

archipelagic baselines used by China do not meet the strict conditions set out in 

the said article. 

So far, these have been the only explanations officially provided by 

China for the placement of the rig. Since all the official arguments have no 

legal ground, as explained above, Vietnam firmly protests against the 

placement of the rig. China has not mentioned the U-shaped line in its 

argument, even though its activities have been suspected as one of the steps to 

strengthen this unfounded claim.   

It should be pointed out that measured from uncontested Hainan Island 

the two locations of the drilling rig is at a distance of about 182 nm and 190 nm. 

Despite having a much more grounded basis, for some reasons China has 

decided not to make use of this argument. Regardless of the intention behind 

such silence, even if this were the case, the drilling rig, which is 119 nm from 

the coast of Vietnam, would be within the overlapping EEZs and continental 

shelves of the two States.  

Leaving aside the fact that if delimitation was to be carried out, the rig 

would still be to the west of the delimitation line, pending delimitation, 

UNCLOS obliges concerned states to enter into provisional arrangements and 
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not to jeopardize or hamper the reaching of a final agreement (Articles 74(3) 

and 83(3)). In the similar Suriname/Guyana case, the Arbitral Tribunal placed 

emphasis on the phrase “in a spirit of understanding and cooperation” and held 

that any unilateral activity that might affect the other party’s rights in a 

permanent manner or lead to a permanent physical change, such as exploitation 

of oil and gas reserve, would be prohibited. 

The presence of the drilling rig, supported by a flotilla of ships including 

armed vessels, already shows a clear disregard for any spirit of understanding 

or cooperation. China’s persistence for this to be a successful drill and “not be 

interfered or disrupted by external factors”
11

 is yet another blatant defiance of 

its obligations under international law.  

2. Diplomatic responses of Viet Nam 

Shortly after the deployment of Chinese drilling rig discovered, Vietnam 

made a number of diplomatic efforts in order to persuade China to remove its 

rig out of the Vietnamese waters. These efforts were made at various levels in 

sequences from senior diplomatic officers to Minister of Foreign Affairs and up 

to state leader-level. According to Ministry of Foreign Affairs of Vietnam, 

there were more than 30 meetings between Vietnam and China within the first 

two months after the deployment.
12

 As positions of the two sides remained 

diverse, diplomatic efforts were deployed at multilateral level in line with 

continuous bilateral attempts. Vietnam had made protests and called for 

supports from other states at ASEAN high-level meetings, requested the UN 

Secretary-General to circulate its position papers to UN member states. It can 

be seen that Vietnam handled the dispute with China in a very good faith 

manner, from officers to high-level leaders, from bilateral to multilateral.  

In response, China, for the first time, requested UN Secretary-General to 

circulate its position papers regarding the South China Sea dispute and the 
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drilling rig incident to UN member states.
13

 Even though the arguments in the 

China’s position papers are unfounded in facts and in law,
14

 this action can be 

considered as an evidence of China’s use of third party in dealing with an issue 

relating to the South China Sea dispute.  

Diplomatic efforts during the drilling rig incident not only contribute to 

the settlement of the dispute but are also of legal importance. First, they are in 

accordance with the principle of peaceful settlement of dispute – a fundamental 

principle of international law embodied in the UN Charter.
15

 Second, in light 

with UNCLOS, those diplomatic efforts may be considered as having satisfied 

the condition of exchange of views between parties which is required before a 

party can unilaterally initiate judicial proceedings at international courts or 

tribunals.
16

 The right to bring other state before international courts or tribunals 

can only be exercised if there were efforts to negotiate beforehand. 

3. The applicability of judicial means  

It is clearly stipulated in the statement of Vietnam’s spokesperson that 

“Vietnam will use all peaceful means
17

 to settle the dispute in the East Sea.”
18

 

This can be interpreted that the possibility of the use judicial measures is not 

excluded.
19

 During the drilling rig incident, there has been a considerable 

portion of public opinion in Vietnam in support of the use of judicial means to 

settle the dispute. However, it should be mentioned that from international law 
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and the law of the sea perspectives, as analyzed below, it is not easy to bring a 

country before international tribunals.  

It is a well-established principle that a state cannot be brought before 

international courts or tribunals without its consent. The consent of a state may 

be expressed in forms of unilateral declarations, treaties or conducts.
20

  

To settle disputes between state parties concerning the interpretation or 

application of UNCLOS, the Convention provides for a judicial mechanism 

with four choices, namely the International Tribunal for the Law of the Sea 

(ITLOS), the International Court of Justice (ICJ), an arbitral tribunal 

established under Annex VII, and a special arbitral tribunal established under 

Annex VIII. The court or tribunal, which is chosen by all parties to a dispute, 

will be the competent one to settle their dispute.
21

 In case the choices are 

different or there is no choice the default forum is the arbitral tribunal 

established under Annex VII.
22

 Vietnam and China (like other states directly 

concerned in the South China Sea disputes) do not choose any court or tribunal, 

thus the arbitral tribunal under Annex VII will be competent forum for them.  

However, the Convention allows State Parties to optionally make a 

declaration to exclude one or more of following types of disputes from the 

jurisdiction of one or more tribunals, mentioned above, i.e. disputes relating to 

maritime delimitation, historic titles or bays, disputes involving the concurrent 

consideration of any unsettled dispute concerning sovereignty, disputes 

concerning military activities and certain enforcement activities with regards to 

marine scientific research and fisheries and disputes concerning issues under 

the consideration of the UN Security Council.
23

 Vietnam does not make such 

declaration, but China did in 2006, excluding from the jurisdiction of all 

tribunals provided in Article 287 all the categories of disputes provided for in 

Article 298.  
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Even though Vietnam has full legal basics and historical evidences to 

support its sovereignty over Paracels, the islands now are illegally occupied by 

China. In accordance with UNCLOS, disputes involving the concurrent 

consideration of the sovereignty over the Paracels would be excluded from the 

jurisdiction of the Annex VII Arbitration. For the purpose of examining the 

applicability of UNCLOS’s judicial procedures to the drilling rig incident, 

issues relating to the sovereignty over the Paracels will not be considered in 

this paper. 

Obligations under Articles 74(3) and 83(3) 

Putting aside the issue of the sovereignty of the Paracels since the 

presence of these islands will not change the legal status of the maritime are 

where the drilling rig was deployed, the location of the drilling rig, as 

explained above, was in the overlapping EEZs and continental shelves from 

undisputed coasts of two countries. Pending delimitation, the two countries are 

under the obligations stipulated in Articles 74(3) and 83(3), which read that: 

‘Pending agreement as provided for in paragraph 1, the States concerned, in a 

spirit of understanding and cooperation, shall make every effort to enter into 

provisional arrangements of a practical nature and, during this transitional 

period, not to jeopardize or hamper the reaching of the final agreement.’ In the 

Guyana v. Suriname case
24

 the arbitral tribunal held that the provision provides 

for two specific obligations. First states have duty to make every effort to reach 

provisional arrangements of practical nature, which are usually under the form 

of arrangements for joint development in the overlapping areas. It is also a duty 

to act in “spirit of understanding and cooperation” when conducting activities 

in such area. As analyzed in the first part of the paper, this obligation has not 

been fulfilled by China.  

The second duty provides that states concerned have to make every 

effort not to jeopardize or hamper the reaching of final agreement on maritime 

delimitation. In the opinion of the arbitral tribunal the second duty should be 
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understood as a duty not to make physical change to the environment or the 

seabed of the concerned areas, which are of irreparable nature.
25

 In overlapping 

areas, states concerned may conduct only those unilateral acts that are within 

the framework of a joint development agreement or those, which do not cause 

“permanent physical change” to the area such as seismic exploration.
26

 The 

exploitation of gas and oil is expressly prohibited.
27

 It is also worth noting that 

the Tribunal believes that seismic exploration can be considered as lawful, 

while some drilling exploration may cause permanent physical change to the 

marine environment. Thus it is quite clear that if the exploration activities are 

conducted by seismic testing, it should be permissible. In other hand, if the 

exploration involves drilling activities, it may be illegal. In the incident 

between Vietnam and China, since the drilling rig conducted drilling 

activities
28

 it can possibly be found that the act violated the obligation 

mentioned above.  

If any of the parties in the case considers to use judicial means, namely 

the arbitral tribunal under Annex VII of the UNCLOS, the jurisdiction of the 

tribunal depends on whether obligations under Article 74(3) and 83(3) should 

be considered as (i) “relating to sea boundary delimitations” or (ii) as pre-

delimitation obligations. If look at the titles of Articles 74 and 83, one may 

jump to the conclusion that paragraphs 3 of these Articles relate to delimitation 

and therefore fall under the exceptions in China Declaration 2006.  The author 

of this paper is with the view that the obligations are clearly not related to 

delimitation, based on the substance of paragraphs 3 of these Articles. They 

should be correctly considered as pre-delimitation obligations and the arbitral 

tribunal, therefore, should have jurisdiction over these issues. Similar cases 
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have never been brought before any international tribunal and the answer, 

therefore, remains uncertain. 

Obligations under Articles 60(5) and 80
29

 

In the drilling rig incident China established a safety zone around the rig 

which was first one nautical mile, then expended up to three nautical miles. On 

this point, state members to UNCLOS may ask the arbitral tribunal on whether 

China violated the obligation under Article 60(5) on the maximum width of 

safety zone of artificial installation. This issue is clearly not concerning any 

category of disputes excluded by the 2006 Declaration of China.  

UNCLOS allows coastal states to establish a safety zone around 

artificial installations in its exclusive economic zone. Article 60(5) sets a 

maximum limit of 500 meters of such zone. States may expand the limit if it is 

authorized by generally accepted standard or by competent international 

organizations i.e. the International Maritime Organization (IMO). Until now 

there is no such standard or authorization from the IMO.
30

 In 2007 Brazil 

attempted to obtain authorization from the IMO to expand the width of the 

safety zone established around its installations in the Campos basin.
31

 However 

this request has not been adopted. The newest guidelines of the IMO 

concerning the safety zones in 2010 did not mention the possibility of 

expanding such zone beyond 500 meters.
32

 Moreover when considering the 

request from Brazil the committee of the IMO in charge for the issue concluded 

that at current time there is no need to consider the expansion of the safety zone 

and decides to put aside the issue.
33

 Thus it can be concluded that up to now 

there is no standard or authorization from the IMO to expand the safety zone 

beyond 500 meters, and as a result China violated its obligation under Article 

60(5) and 80 of the Convention. 
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There may be a question of whether a possible submission of this issue 

to arbitral tribunal by a country, may be considered as that country’s implied 

recognition of Chinese sovereign rights over the waters concerned as Articles 

60 and 80 provide for the establishment and regime of artificial installations 

within the EEZ and continental shelf of coastal states. Countries may exclude 

such risk by expressly state that the submission does not have such implied 

recognition in all relevant circumstances during the proceedings. In principle, 

international courts or tribunals cannot adjudicate a dispute broader than the 

dispute submitted by concerned parties.
34

 It must be noted, however, that the 

arbitral tribunal is the one to decide the way it deal with the dispute.
35

 

Obligations under Articles 58 and 87 

The establishment of the safety zone and as well as actions by Chinese 

ships to prevent ships flying flags of other countries from approaching the zone 

obviously violate the freedom of navigation, stipulated in Articles 58 and 87 of 

UNCLOS. This category of dispute does not fall under the exceptions, 

provided in Article 298 and can not be affected by the 2006 Declaration. The 

arbitral tribunal, therefore, will have jurisdiction over this type of dispute. 

Other issues 

In addition, other issues such as the allegedly water firing and ramming 

Vietnam’s ships by Chinese ones, especially the ramming and sinking a 

Vietnamese fishing boat with 10 fishermen on board by a Chinese ship have to 

be examined more thoroughly in order to analyze the legal aspects of these 

issues as well as the applicability of judicial means. 

*** 

In sum, the drilling rig incident, even though took place in the maritime 

area with overlapping claims of sovereign rights and sovereignty, there are 

provisions of UNCLOS that the parties are to comply with. The thorough 

analyzes have proved that the arguments of China to justify its placement of the 

drilling rig are ungrounded. Other actions of China, following the positioning 
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of the drilling rig, are found to be in violation of the provisions of UNCLOS 

and incompatible with case law. Even though the applicability of judicial 

procedures under UNCLOS is quite limited in the case, there have been issues 

that are not excluded from the jurisdiction of the arbitral tribunal under Annex 

VII. 


